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STATEMENT OF THE CASE.

The Plaintiff in Error was indicted by the Grand

Jury for the Western District of Washington, charged

with a violation of Title 1 of the Espionage Act.

The indictment consisted of three counts; at the

conclusion of all the testimony, the Court directed a

verdict of not guilty as to counts one and three, and

submitted count two to the jury; the jury convicted

upon count two, and this Writ of Error is brought

for the purpose of reversing the judgment following

said verdict.

There are four assignments of error, all of which

challenge the sufficiency of the evidence to sustain the

verdict.

There is no assignment of error based upon the

alleged insufficiency of the indictment, or the error of

the Court in receiving or excluding testimony; the

only issue involved upon this Writ of Error is whether

or not the evidence warranted the Court in submitting

the question to the jury.

Count two of the indictment, upon which the

Plaintiff in Error was convicted, charged that he had

used the mails of the United States for the transmis-

sion of matter declared by the Act of June 15, 1917,

commonly known and called the Espionage Act, to

be non-mailable matter.
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In his Brief, the Plaintiff in Error makes two

contentions

:

1. The evidence is insufficient to establish the

fact that the Plaintiff in Error either used or attempt-

ed to use the mails of the United States for the trans-

mission of the book referred to in the indictment.

2. That the book referred to in the indictment,

and claimed by the Government to be non-mailable

matter, under the Act of Congress approved June 15,

1917, is not non-mailable matter, but, on the contrary,

it does not, in any way, violate any of the provisions of

said Act.

The Defendant in Error contended at the trial

in the Court below and now contends that the evidence

clearly establishes the fact that the Plaintiff in Error

did use, and attempt to use the mails of the United

States for the transmission of a certain book intro-

duced in evidence, and designated in the indictment

as Volume 7 of "The Finished Mystery"; that this

book constitutes and is non-mailable matter within the

definition of the Act of Congress approved June 15,

1917.

The record presents no questions for consideration

by this Court other than the two mentioned in this

statement.



ARGUMENT.

As suggested in our statement of the case, there

are only two questions here involved. First: Did the

Plaintiff in Error use or attempt to use the mails of

the United States for the transmission of the book des-

ignated in count two of the indictment? Second: Does

that book constitute non-mailable matter within the

definition of the Act of Congress approved June

15, 1917?

I.

The evidence was sufficient to establish the fact

that the Plaintiff in Error did use the mails of the

United States for the transmission of Volume 7 of

"The Finished Mystery."

David Daniels, a police officer, visited the house

of Shaffer on March 29, 1918, and there found four

volumes of Volume 7 of the "Finished Mystery." One

Martinich, an Austrian alien enemy, then present

with Shaffer, declared, in the presence of Shaffer, that

he did not like to disclose whether or not there were

any other of said volumes upon the premises. These

four volumes were wrapped in paper, were addressed,

had canceled postage stamps thereon, and had been

transmitted through the mails. These four volumes
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are Plaintiff's Exhibits numbered 1, 2, 3 and 4 re-

spectively. Plaintiff's Exhibit No. 4 had been ad-

dressed to H. H. Bettinger, had been transmitted

through the mails, been refused by the addressee, and

returned through the Post Office Department to the

sender, F. Shaffer, whose name was written as the

sender upon the return corner of the mailing wrapper

(Testimony of David Daniels, transcript of record

pages 15-16-17).

Special Agent Johnson, of the Department of

Justice, identified Plaintiff's Exhibits numbered 1, 2,

3 and 4, and testified that Shaffer admitted to him

that he had written some of these addresses and direct-

ed his wife to write some of them (Testimony of

Johnson, transcript of record, page 17).

Deputy Sheriff Weatherby was present at the

Shaffer home on March 29, 1918; he identified Gov-

ernment Exhibits numbered 1, 2, 3 and 4 with the

covers thereon as the same identical books and covers

taken on that day from Shaffer's home when Shaffer

was personally present, at which time Shaffer volun-

tarily offered to furnish to the officers some additional

mailing tags (Testimony of Weatherby, transcript of

record, page 18).

Deputy Sheriff Berridge corroborated the testi-
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mony of Weatherby. Johnson asked Shaffer if he had

any additional volumes of said book on the premises,

and both Shaffer and his wife said that there were no

others to their knowledge; the following day the wit-

ness, with others, armed with a search warrant, found

upon the premises a large quantity of said books

(Testimony of Berridge, transcript of record, pages

18 and 19).

Special Agent Johnson testified that Shaffer's

wife, on March 29, 1918, told Johnson, in the presence

of Shaffer, that the books and mailing stubs belonged

to Shaffer. Shaffer and his wife told the witness that

there were no other books on the premises. The fol-

lowing day Johnson, with the other officers, armed

with a search warrant, found a large number of copies

of said Volume 7 of "The Finished Mystery" hidden

upon the premises. At the time of the first visit of

the officers to the Shaffer home, Johnson told Shafffer

that the sale and distribution of Volume 7 of "The

Finished Mystery" had been banned by the Govern-

ment.

Subsequent to the visit of the officers to the Shaf-

fer home, Shaffer had circulated a large quantity of

the advertising literature of and relating to Volume



7 of "The Finished Mystery" (Testimony of John-

son, transcript of record, pages 19-24).

The Postmaster at Everett, Wash, testified in

detail as to the rules and regulations of the Post

Ofiice Department, having reference to the transmis-

sion of C. O. D. packages through the mails, and

the return of said packages through the mails, in the

event they are by the addressee refused. A compari-

son between the records in the Everett postoffice vi^ith

the mailing wrapper, attached to Plaintiff's Exhibit

No. 4, was made and this showed that Plaintiff's Ex-

hibit No. 4, described in count two of the indictment,

had been transmitted through the mails of the United

States, having been mailed at Everett, Washington,

on March 7, 1918, having been refused by the ad-

dressee, and returned to the sender, F. Shaffer (Tes-

timony of Postmaster Cole, transcript of record, pages

24-29).

The C. O. D. stubs offered in evidence, through

Postmaster Cole and identified by him, correspond

exactly to the stubs and coupons found in the posses-

sion of Shaffer by the officers (Testimony of Post-

master Cole, transcript of record, page 27).

Shaffer attempted to sell Volume 7 of "The
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Finished Mystery" on January 16, 1918, to Dottle

M. Florance, and told her at that time that he would

either mail the book to her or bring it out to her

(Testimony of Dottie M. Florance, transcript of rec-

ord, page 30).

Prior to the trial, Shaffer told Special Agent

Johnson that he was the business manager of the

Everett Class of International Bible Students (Testi-

mony of Johnson, transcript of record, page 31).

Millie Shaffer, the wife of the defendant, testi-

fied that she herself had written and mailed Plaintiff's

Exhibits numbered 1, 2, 3 and 4; that the Bible Class

had voted that Mr. and Mrs. Shaffer should send the

books out; that this vote was taken before any books

were sent out. She had sold and distributed approxi-

mately one hundred copies of Volume 7, and her hus-

band had sold and distributed approximately twenty-

five copies thereof, all of said books being sold between

October 31, 1917, and March 12, 1918, during which

time both wife and husband were engaged in the joint

enterprise of selling these books; both wife and hus-

band went from house to house engaged in this enter-

prise; she knew that he was selling the books, he

knew that she was selling the books, and they were

working together; the wife had mailed these books
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herself; the books would be sent through the mails

C. O. D., and the remittance in each case would be

made direct and by the agency of the Post Office

Department to F. Shaffer, the husband of the witness;

when the money came through the mail for the books,

her husband, Mr. F. Shaffer, would get it; this was

a joint enterprise, the matter of getting these orders

and sending them out through the mail; Shaffer knew

that his name was being used in this manner and made

no objection thereto; Shaffer had read the advertising

literature introduced in evidence relative to the books.

Shaffer and Martinich had hidden in the barn the

books which were found by the officers, under the

search warrant (Testimony of Millie Shaffer, tran-

script of record, pages 33-41).

Shaffer, testifying as a witness in his own behalf,

said that he had been engaged in the sale of said Vol-

ume 7 of "The Finished Mystery," and that he knew

that his wife was mailing out the books; that his name

was on the return card on the books, because he was

the treasurer of the association, and the money orders,

in payment for the books, were handed to him as

treasurer (Testimony of Shaffer, transcript of rec-

ord, pages 44-46)

.
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Shaffer himself assisted to hide the books in the

barn which were found by the officers, under the search

warrant (Testimony of Shaffer, transcript of record,

page 46).

We have briefly referred to the testimony in this

case as it is set out in the Bill of Exceptions, be-

cause we believe that a reading of this testimony will

convince the Court that Shaffer did use the mails of

the United States for the transmission of Volume 7

of "The Finished Mystery." It is true that there is

no proof that Shaff^'er with his own hand placed any

of these volumes in the mails of the United States.

We do not understand that the law requires the Gov-

ernment to establish that the accused, in a case in-

volving the use of the mails, actually participated in

the physical act of mailing the letter or package

claimed by the Government to be non-mailable. We
understand that the rule is directly to the contrary.

If it were not so, then persons engaged in fraudulent

enterprises could, through the medium of an innocent

employee or relative or friend, escape all liability

by so conducting their business that all objectionable

mail matter would actually be deposited for mailing

and delivery by some third person not a party to the

fraud. Again the evidence clearly shows that Shaffer
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and his wife were engaged in a joint enterprise to sell

and to dispose of, through the mails, a number of

copies of Volume 7 of "The Finished Mystery."

Under such circumstances the act of the wife in mail-

ing Plaintiff's Exhibit No. 4 would be the act of both.

Mrs. Shaffer testified:

Q. You and your husband went around together?

A. No, we did not.

Q. Did you sell the books by yourself?

A. I did.

Q. But you and he were engaged together in this

common enterprise of selling books?

A. Yes.

Q. You knew that he was selling the books and
he knew that you were selling the books, you
were working together?

A. Yes.

Q. When you went out to sell these books, you
and your husband, and went to the homes of

these people and sold the book, didn't you
make any record of the man, and the woman's
name, and where they lived?

A. Yes, we used to take that on the little slips,

on the back of the canvass slip we had.

Q. Then, you did send them C. O. D.?

A. Yes sir.
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Q. That is, the party was to pay the Government
agency and in due course of business that was

to be remitted to you?

A. Yes, to the class.

Q. The return of each address showed that the

person to whom the remittance was to be

made back was F. Shaffer.

A. Yes sir.*******
Q. So, then, this w^as a joint enterprise, getting

these orders and sending them out through the

mail, for which you were both responsible?

A. I don't know whether we were responsible

for it or not. We were appointed to do that.

Q. What?

A. We were appointed by the Society to send

these books out.

Q. Did you receive a commission for it?

A. We got twenty cents a book if we wanted to

retain that ; or we could turn it in to the work.

The evidence, therefbre, shows a co-operative

enterprise of the defendant and his wife not only for

the sale of the books (for which they received a com-

mission of twenty cents per volume), but also for

the transmission of the books through the mails, and

of the return of the payment for each book through

the mails. They not only were using the mails for
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the sending of the books, but were to use the mails

also for the receipt of the money. Each act was a

joint act. The mere fact that the addresses on the

four books in evidence were in the handwriting of

Mrs. Shaffer is immaterial. The addresses were

written with his knowledge and acquiescence and un-

der his direction (Testimony of Johnson, transcript

of record, page 17).

The mere receipt of the books on their return by

Shaffer constituted a use of the mails for the trans-

mission of "The Finished Mystery"; and the receipt

by him of the money upon the sale of the books by

mail also was a part of the scheme, and constituted

a violation of the anti-mailing section of the Act.

In the case of Burton v. United States, 142

Fed., p. 57, Malchow, the author of the book, was

jointly indicted, under Section 3893 of the Revised

Statutes, with Burton, with whom he had an agree-

ment for the printing, distribution and sale of the

book, for knowingly depositing and causing to be

deposited in the Post Office for mailing and delivery

a printed circular advertising the book declared

by the said Section to be non-mailable.

In the distribution of the circular, physicians', at-

torneys', bankers', and other lists were used to obtain
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the names. Malchow knew that the mails were being

used to advertise and distribute the book, but denied

that either the advertising or distribution of the book

were any part of his business. He admitted, however,

that the circulars were being printed for the purpose

of advertising the book and that he knew of it. The

Court said:

"We think the evidence and the inferences

which might be reasonably drawn from it required

that the question of Malchow's responsibility for

the mailing of the circular be submitted to the

jury. It was not essential that he should have

directly participated in the act of mailing, for if

he caused it to be done, he was within the terms of

the statute; and in legal contemplation he did

cause it to he done if by his authorization or with

his knowledge and acquiescence it was done by
Burton in the execution of the joint enterprise/^

"Where several acts constitute together one

crime if each is separately performed by a differ-

ent individual in the absence of the rest, all are

principals as to the whole." I Bish. Cr. Law, Sec.

650.

Quoted with approval in Hume v. U. S., 118 Fed.

Reporter, at page 698, in which case Hume, the de-

fendant, was not even present at the time the letters

involved in the case were posted by his fellow-conspira-

tor, Guynes.

In the case of U. S. v. Kenopskey, the defendant,



15

Kenopskey, a life insurance agent, in pursuance of a

scheme to defraud his company, delivered to his su-

perior officer a fraudulent death claim, supported by

false proof, knowing that the claim would (as in fact

it was) be mailed by the latter in the usual course of

business to the home office for approval before pay-

ment.

Notwithstanding the fact that Kenopskey neither

mailed the death claim nor personally directed that it

should be mailed, the Supreme Court of the United

States said

:

"We do not think the scheme ended when
Kenopskey handed the false proof to his superior

officer. As said by the Assistant Attorney Gen-
eral: 'The most vital element in the transaction,

both to the Insurance Company and to Kenop-
ske}^ remained yet to be an actuality, i. e., the

payment and receipt of money.' Such payment
and receipt would indeed have executed the scheme
but that would not have served to trammel up the

consequences of the fraudulent use of the mails."

And so in the case at bar, the payment and the

receipt of the money by Shaffer was a part of the

scheme, and the mails were to be used for that pur-

pose.

The mails were to be used for sending the book to

the addressee, for the return of the books to Shaffer if the



16

addressee refused it, and for the sending of the money

to Shaffer for the payment of the book. Their joint

enterprise, therefore, contemplated a violation of the

Act in three particulars mentioned.
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II.

Volume 7 of "The Finished Mystery," as desig-

nated in the indictment, and of which Plaintiff's Ex-

hibit No. 4 is an exact copy, constitutes and is non-

mailable matter within the definition of the Act of

Congress approved June 15, 1917.

Pages 247 to 253, inclusive, of said Volume 7

of "The Finished Mystery" are the pages designated

in the indictment as being non-mailable matter; from

page 247, we quote the following:

"The wars of the Old Testament were all in-

tended to illustrate the battlings of the New Crea-

ture against the weaknesses of the flesh, and are not

in any sense of the word justification for the hu-

man butchery which has turned the earth into a

slaughter-house. Nowhere in the New Testament
is Patriotism (a narrow-minded hatred of other

peoples) encouraged. Everywhere and always
murder in its every form is forbidden; and yet,

under the guise of Patriotism the civil govern-

ments of earth demand of peace-loving men the

sacrifice of themselves and their loved ones and
the butcher}^ of their fellows, and hail it as a duty
demanded by the laws of heaven."

From page 248, we quote the following:

"The most virulent and devastating disease of

humanity now raging on the earth is militarism.

There are demon suggestions which obtain so firm

a grip upon the mind that it is difficult to banish

them. The naval experts of Germany are drag-
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ging the German empire ever deeper into debt,

unabashed by the ominous mutterings of a coming
storm. The naval experts of England go right on
launching Dreadnaughts, while the number of

British paupers grows larger with the years, and
all British problems become increasingly baffling

and alarming. The naval experts of Russia plan

for a new billion-dollar navy, notwithstanding Rus-
sia's national debt is four and one-quarter billion

dollars, and to pay her current expenses she is

compelled to borrow seventy-five million dollars

every year. With millions of her people on the

verge of starvation, and beggars swarming
through the streets of her cities and round the sta-

tions of her railways, the naval experts go on ask-

ing new appropriations for guns and military

equipment."

From page 249, we quote the following:

"Everything in Germany, Italy, Austria,

England and Russia is held back by the confisca-

tion of the proceeds of industry carried on for the

support of the army and navy. In the United
States the development of our resources is checked

by this same fatal policy. We have millions of

acres of desert land to be irrigated, millions of

acres of swamp land to be drained, thousands of

miles of inland waterways to be improved, harbors

to be deepened, canals to be dug, and forests to

be safeguarded, and yet for all these works of

cardinal importance we can afford only a pittance.

We have not sufficient money to pay decent sal-

aries to our United States judges, or to the men
who represent us abroad. We have pests, implaca-

ble and terrible, like the gypsy moth, and plagues

like tuberculosis, for whose extermination millions

of money are needed at once."
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From page 249, we quote the following:

"The first expenditure of the United States

Government ($7,000,000,000), upon entering the

world war, was 27 per cent, in excess of value of

all the crops hai*\'ested in the United States in the

banner year of its history. This amount would
gridiron the country with macadam roads six miles

apart, east and west, north and south. It is double

the capital and surplus of eveiy bank in the coun-

try. It is equal to our entire cost for education,

from kindergarten to university, for ten years."

From pages 250 to 251, we quote the following:

"This brings about the curious situation of

all war being wrong in general, and each war be-

ing right in particular. Germans denounce war,

with the exception, of course, of the present con-

flict with England. Englishmen condemn war,

but exclude from their indictment the present

fight against the Central Empires. If you tell

me that this war is fought for the integrity of in-

ternational law, I must ask you why it is directed

only against Germany and not also against Eng-
land, which is an equal, although far less terrible,

violator of covenants between nations? If you say
it is fought on behalf of the rights of neutrals, I

must ask you where, when and by what belligerent

the rights of neutrals have been conserved in this

war, and what guarantee you can offer that, after

all our expenditures of blood and money for their

defense, these rights will not be similarly violated

all over again in the next war by any nation which
is batthng for its life? If you say that it is fought
for the security of American property and lives,

I must ask you how and to what extent it will be
safer for our citizens to cross the seas after the
declaration of war than it was before? If vou sav
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that it is fought to vindicate our national honor,

I must ask you why no harm has come to the

honor of other nations, such as Holland and Scan-
dinavia, for example, which have suffered even

more than we. but which, for prudential reasons,

refuse to take up arms? If you say it is a war
of defense against wanton and intolerable aggres-

sion. I must reply that every blow which we have

endured has been primarily a blow directed not

against ourselves but against England, and that

it has yet to be proven that Germany has any
intention or desire of attacking us. If you say

that tliis war is a life-and-death struggle for the

preservation of civilization against barbarism. I

must ask you why we remained neutral when Bel-

gium was raped, and were at last aroused to ac-

tion, not by the cries of the stricken abroad, but

by our o'«7i losses in men and money ? If you say

that this war is a last resort in a situation which

every other method, patiently tried, has failed to

meet. I must answer that this is not true—that

other ways and means of action, tried by experi-

ence and justified by success, have been laid before

the administration and willfully rejected.

'In its ultimate causes, this war is the natural

product of our unchristian civilization. Its armed
men are grown from the dragon's teeth of secret

diplomacy, imperialistic ambition, dynastic pride,

greedy commercialism, economic exploitation at

home and abroad. In the sowing of these teeth,

America has had her part : and it is therefore only

proper, perhaps, that she should have her part also

in the reaping of the dreadful harvest. In its more
immediate causes, this war is the direct result of

unwarrantable, cruel, but none the less inevitable

interference with our commercial relations with

one group of the belligerents. Our participation
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in the war, therefore, like the war itself, is politi-

cal and economic, not ethical in its character. Any
honor, dignity or beauty which there may be in

our impending action, is to be found in the im-

pulses, pure and undefiled, which are actuating

many patriotic hearts today, and not at all in the

real facts of the situation. The war itself is

wrong. Its prosecution will be a crime. There is

not a question raised, an issue involved, a cause at

stake, which is worth the life of one blue-jacket on
the sea or one khaki-coat in the trenches.'

"

From pages 252 and 253, we quote the following:

"In all the warring countries the professed

ministers of Christ are acting as recruiting agents.

All kinds of arguments are used to persuade the

young men of the country, contrary to the teach-

ings of the Master. The same men who are ac-

customed to laugh at the declaration that the Turk-
ish soldiers in former wars were promised in the

event of death, a sure passport to Heavenly Para-
dise—these same ministers are now urging all the

eligible with whom they have influence to prepare

to go to battle to lay down their lives. While the

Germans have on every battle flag and upon their

soldiers' belts, 'God with us,' the British ministers

are quoting Bible texts to encourage enlistment of

their j^oung men and to throw a halo of glory upon
their soldier dead (Z. '16-267). The clergy are

finding themselves in a tight place. They are

expected to be faithful to their country, right or

wrong. They are expected to preach the War as

the will of God and the going to war as a meri-

torious matter that will have Divine reward and
blessing. They must encourage recruiting, in

obedience to the commands of their earthly king,

and in violation of the commands of the Heavenly
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King, who has directed them to be peacemakers,

and to follow peace with all men and do no murder,

either under legal sanction or otherwise.

(Z '15-267). Recently in Canada the editor was
astounded Ijy the activity of the preachers there

—

especially those of the Church of England. One
was out in khaki uniform marching through the

streets with the volunteers. Asked by a college

friend, 'Did I see you in the ranks?' he answered,

'Yes, I wanted to encourage the boys.' 'And did

you think of going to the front, to the trenches?'

'Not a bit of it.' He was merely acting as a decoy

to get others to the front; just as a bull which they

have at one of the Chicago stockyards, meets the

animals about to be slaughtered and, tossing his

head in the air, becomes their leader up the gang-

way leading to the slaughter. There he knows his

little niche, into which he glides and is sheltered;

while the others drive and press one another for-

ward to the slaughter."

Section 3 of Title 1 of the Act approved June 15,

1917, is as follows:

"Whoever, when the United States is at war,

shall willfully make or convey false reports or false

statements with intent to interfere with the opera-

tion or success of the military or naval forces of

the United States or to promote the success of its

enemies and whoever when the United States is at

war, shall willfully cause or attempt to cause in-

subordination, disloyalty, mutiny, or refusal of

duty, in the military or naval forces of the United

States, or shall willfully obstruct the recruiting or

enlistment service of the United States, to the

injury of the service or of the United States, shall

be punished by a fine of not more than $10,000 or
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imprisonment for not more than twenty years, or

both."

That portion of Title 12 of said Act of June 15,

1917, which prohibits the use of the mails for the

transmission of matter declared in said Act to be non-

mailable, is as follows:

"Every letter, writing, circular, postal card,

picture, print, engraving, photograph, newspaper,

pamphlet, book, or other publication, matter or

thing, of any kind, in violation of any of the pro-

visions of this Act is hereby declared to be non-

mailable matter and shall not be conveyed in the

mails or delivered from any post office or by any
letter carrier: Provided, That nothing in this Act
shall be so construed as to authorize any person

other than an employe of the Dead Letter Office,

duly authorized thereto, or other person upon a

search warrant authorized by law, to open any let-

ter not addressed to himself.

"Every letter, writing, circular, postal card,

picture, print, engraving, photograph, newspaper,
pamphlet, book, or other publication, matter or

thing, of any kind, containing any matter advo-

cating or urging treason, insurrection, or forcible

resistance to any law of the Unted States, is here-

by declared to be non-mailable.

"Whoever shall use or attempt to use the

mails or Postal Service of the United States for

the transmission of any matter declared by this

title to be non-mailable, shall be fined not more
than $5,000 or imprisoned not more than five years,

or both. Any person violating any provision of

this title may be tried and punished either in the
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district in which the unlawful matter or publica-

tion was mailed, or to which it was carried by mail

for delivery according to the direction thereon, or

in which it was caused to be delivered by mail to

the person to whom it was addressed."

We contend that those portions of Volume 7 of

"The Finished Mystery" herein quoted are non-mail-

able under the said Act of Congress, for the following

reasons

:

1. They are false reports and false statements

made at a time when the United States was at war,

with the intent to interfere with the operation or suc-

cess of the military and naval forces of the United

States.

2. They are false statements and false reports

made at a time when the United States was at war

with the intent to promote the success of the enemies

of the United States.

3. Said statements constitute an attempt to cause

insubordination, disloyaltj^ mutiny, and refusal of

duty, in the military and naval forces of the United

States.

4. Said statements amount to a willful obstruc-

tion of the recruiting and enlistment service of the

United States to the injury of the service and of the

United States.
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5. Said statements advocate and urge treason

and insurrection because they give aid and comfort

to the enemy by challenging the right of the Gov-

ernment of the United States to make war upon said

enemy.

Plaintiff in Error quotes from the case of Masses

Publishing Company v. Patten, 244 Fed. p. 535,

without regard to the fact that the case was later

reversed by the Circuit Court of Appeals, 2nd Circuit,

as reported in 246 Fed., at page 37, in which the Cir-

cuit Court of Appeals uses the following language:

"It may be conceded that the language of the

statute cannot have one meaning in an indictment

and another when the question arises respecting

the exclusion of matter from the mail as containing

that which violates the provisions of section 3 of

title 1. If the magazine is non-mailable under that

section, it may be that the editor has committed a

crime in publishing it, for which, upon conviction,

he may be fined not more than $10,000 or im])ris-

oned for not more than 20 years, or both. The
District Judge thought no crime had been commit-
ted, and that the magazine was therefore mailable,

because the publication did not in so many words
directly advise or counsel a violation of the act.

He declared that: 'If one stops short of urging
upon others that it is their duty or their interest

to resist the law, it seems to me one should not be
held to have attempted to cause its violation. If

that be not the test, I can see no escape from the

conclusion that under this section every political
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agitation which can be shown to be apt to create

a seditious temper is illegal. I am confident that,

by such language, Congress had no such revolu-

tionary purpose in view.'

"The Court does not agree that such is the

law. If the natural and reasonable effect of what
is said is to encourage resistance to a law, and the

words are used in an endeavor to persuade to re-

sistance, it is immaterial that the duty to resist is

not mentioned, or the interest of the persons ad-

dressed in resistance is not suggested. That one may
willfully obstruct the enlistment service, without

advising in direct language against enlistments,

and without stating that to refrain from enlist-

ment is a duty or in one's interest, seems to us too

plain for controversy. To obstruct the recruiting

or enhstment service, within the meaning of the

statute, it is not necessary that there should be a

physical obstruction. Anything which impedes,

hinders, retards, restrains, or puts an obstacle in

the way of recruiting is sufficient. In granting the

stay of the injunction until this cause could be

heard in this Court upon the appeal Judge Hough
declared that: 'It is at least arguable whether

there can be any more direct incitement to action

than to hold up to admiration those who do act.

Oratio obliqua has always been preferred by rhet-

oricians to oratio recta; the Beatitudes have for

some centuries been considered highly hortatory,

though they do not contain the injunction, 'Go

thou and do likewise.'
"

"With this statement we fully agree. More-
over it is not necessary that an incitement to crime

must be direct. At common law the 'counseling'

which constituted one an accessory before the fact

might be indirect. See Wharton's Criminal (11th
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Ed.) 266. Bishop lays down the rule thus:

'Every man is responsible criminally for what of

wrong flows directly from his corrupt intentions.

* * * If he awoke into action an indiscrimi-

nate power, he is responsible. If he gave direc-

tions vaguely and incautiously, and the person re-

ceiving them acted according to what he might

have foreseen would be the misunderstanding, he

is responsible." 1 Bishop on Criminal Law, p
641.

"And in Regina v. STiarpe, 3 Cox's C. C. 288,

it is laid down that: 'He who inflames people's

minds and induces them by violent means, to ac-

complish an illegal object, is himself a rioter,

though he take no part in the riot.'
"

So far as we have been able to ascertain the case

of the United States v. Hall, 248 Fed. Reporter,

at page 150, stands alone in its construction of the Es-

pionage Act. A careful search of the decisions of the

courts has failed to reveal a decision paralleling the

Hall case in the narrowness of its construction of the

Espionage Act.

It is apparent that the Circuit Court of Appeals

in the case of Masses Publishing Company v. Patten,

supra, is not in accord with the decision in the Hall

case.

See, also, opinion of District Judge Haight in the

United States v. Prieth, et al, Bulletin No. 130; and

United States v. Weinberg, Bulletin No. 123.
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The case of the United States v. Rutherford et al.

Bulletin No. 119, involved the distribution of "The

Finished Mystery." United States District Judge

Howe, Eastern District of New York, in submitting

the case to the jury was evidently of the same opinion

as District Judge Neterer in submitting to the jury

the several questions of fact involved.

In this case the defendant admitted that he was

not doing anything to assist the United States in the

prosecution of the present war; this attitude permits

us to judge of his intent in the mailing of this litera-

ture; the organization to which he belongs, and of

which he is manager, admits that it is doing nothing to

assist the Government in the prosecution of the war.

Neither the defendant nor any of the other members of

this Society are subscribers to the Red Cross; if it be

true that they have conscientious scruples against war

and honestly believe that it is morally wrong for them

to protect their country against invasion, by what pro-

cess of reasoning can they justify their refusal to con-

tribute to the American Red Cross Society, an organ-

ization which is making such supreme individual sacri-

fices in the cause of common humanity?

This book is the worst sort of dangerous propa-

ganda. It is labeled as a bible and professes to be
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founded upon the teachings of the Christ. Yet the

Saviour never countenanced disloyalty to country,

craven cowardice, or opposition to the laws of the land,

and this volume is dangerous propaganda because it is

distributed to weak-minded persons who are easily in-

fluenced. Thus we find the defendant advising a young

girl, Miss Dottie Florance, not to finish her crocheting

because the end of the world will come before the work

can be finished; we find him suggesting to her that it

would be more to the credit of the soldier boys if they

would stay home and refuse to go out ; we find him even

attempting to instill into her mind the thought that

the invasion of Belgium was justified, because it was

ordained by the will of God.

At no place in this book has loyalty to the Gov-

ernment of the United States been in any way encour-

aged. While the Government does not claim that men

should be prosecuted and convicted simply because they

are disloyal in mind and thought, we do contend that

men and women plainly violate the provisions of the

Espionage Act by the publication and distribution of

a book such as "The Finished Mystery," and that to

a prosecution based upon such distribution, it is no

defense to say that a portion of the book contains cor-

rect translations from the Scripture.
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We respectfully submit that the judgment should

be affirmed.

Respectfully submitted,

Robert C. Saunders,

United States Attorney.

Clarence L. Reames,

Special Assistant to the

Attorney General.

HiNMAN D. FOLSOM, Jr.,

Attorney for the Department
of Justice.

Attorneys for Defendant in Error.


